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FYI - Attached is the recent correspondence between EPA and the Squaxin Island Tribe on Washington FCR issues in preparation for our government to government consultation meeting next Thursday.

  



  



  



Thanks,



Matthew Szelag

US EPA Region 10

1200 Sixth Ave, Suite 900

Seattle, WA 98101

Phone: 206-553-5171
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September 13, 2012

Dennis McLerran, Regional Administrator
Environmental Protection Agency Region 10
1200 6th Avenue

Seattle, WA 98101

Dear Administrator McLerran,

As the Chairman of the Squaxin Island Tribe, | am writing to express our Tribe's deep
disappointment regarding the Department of Ecology's abrupt refusal to proceed with revising
the state fish consumption rate. Since at least 1996 when Squaxin and Tulalip published their
fish consumption rate survey, we all have known that the national default rate is inadequate to
protect the health of Washingtonians. Those early studies were based on sound science and
should have resulted in a more immediate change to the state's fish consumption rate.

Sixteen years later the consumption rate still remains at the same inadequate and
unconscionable number. Meanwhile, the delaying tactics of the Department of Ecology
continue to be unacceptable to the Squaxin Island Tribe. This latest delay continues to leave
Washington's water quality standards out of compliance with Clean Water Act as it does not
provide a fish consumption rate that is protective of human health.

For the Squaxin Island Tribe, the political gamesmanship of the State of Washington continues
to put our members at additional risk of illness and disease. This is both an issue of
Environmental Justice and Treaty Rights that U.S. Government must step in to rectify. Not only
did the Squaxin Island Tribe give up hundreds of thousands of acres of land in return for the
promise to continue to harvest and consume fish, but implicit in that promise was that the fish
shall be safe and healthy to eat. Ecology's current path is an abrogation of that promise and
the federal government must step in to take responsibility for enforcing the Clean Water Act by
making the change.

To that end, we request the Environmental Protection Agency take the following actions:

e Require Ecology to submit sediment management standard modifications to EPA for
review and approval.

e Undertake government-to-government consultation with the Squaxin Island Tribe when
reviewing the state's sediment management or water quality standards.
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e Disapprove any standard that includes only a narrative fish consumption rate.

e Take immediate action to promulgate a statewide or regional fish consumption rate at
or above the approved Oregon standard.

On behalf of the Squaxin Island Tribe, | look forward to closely working with EPA to accomplish
these ends. Should you or your office need assistance or support of any kind, please do not
hesitate to contact Andy Whitener, natural resources director (awhitener@squaxin.us, 360-
432-3809), Jeff Dickison, assistant natural resources director (360-432-3815,
jdickison@squaxin.us), or John Konovsky, environmental program manager (360-432-3804,
jkonovsky@squaxin.us). Thank you for attention to this important matter.

Sincerely,

o

\
D d@g/ebm/a

Chairman
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The Honorable Chairman David Lopeman
Squaxin Island Tribe

10 S.E. Squaxin Lane

Shelton, Washington 98584

Dear Chairman Lopeman:

Thank you for your correspondence dated September 13, 2012, which outlines a number of concerns
regarding recent changes by the Washington Department of Ecology in their rulemaking approach for a
revised fish consumption rate including removal of a FCR from the proposed revisions to the State’s
Sediment Management Standards. Furthermore, the letter expresses frustration with the length of time it
has taken for Ecology to adopt a protective FCR to derive human health criteria within Washington’s
Water Quality Standards, and requests further engagement from the Environmental Protection Agency.

Establishing an accurate FCR is an incredibly complex process with difficult policy considerations.
However, I assure you that the adoption of human health criteria that reflect an appropriate FCR for
Washington’s waters and that address the EPA’s desire for regional consistency remains a high priority
for the EPA. Our recent actions in Idaho and Oregon provide strong precedent for the current process in
Washington.

The EPA is committed to working with Ecology to adopt protective human health criteria in an efficient
and timely manner, and we will help provide Ecology the support and resources to accomplish this goal.
At this time, we believe it’s appropriate for Ecology to lead this work with the EPA’s assistance, and we
are pleased to see that Ecology has shown its commitment to adopt new human health criteria by issuing
a formal notice for rule-making activities on September 21.

The EPA strongly supports adoption of human health criteria that are derived using scientifically sound
data, including applicable regional and local fish consumption rate surveys. These surveys demonstrate
that tribal and other high fish consuming residents are eating fish at rates significantly higher than the
current default rates. If and when there is regional or local data showing higher fish consumption rates, it
needs to be considered for derivation of Washington’s human health criteria.

Also, the tribes have a very important role in ensuring Ecology’s successful adoption of human health
criteria that address tribal fish consumption concerns. I appreciate your efforts thus far and hope that you
will continue to provide the clear message that an accurate and protective FCR is not only important to
the tribal community and for tribal rights, but also for the general health of the people of Washington.
The EPA also will conduct government-to-government consultation with tribes as it reviews and acts on
state water quality standards. The EPA looks forward to continued collaboration with you and Ecology
for a successful outcome.







If you have further questions, please contact Angela Chung, EPA’s Water Quality Standards Unit
Manager, at (206) 553-6511 or Dan Opalski, our Director for the Office of Water and Watersheds, at
(206) 553-1855.

Sincerely,

WM

Dennis J. McLerran
Regional Administrator

cc: Mr. Ted Sturdevant, Director
Washington State Department of Ecology
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September 30, 2012 Office Ot The Executive

Dennis McLerran, Regional Administrator
Environmental Protection Agency Region 10
1200 6th Avenue

Seattle, WA 98101

Dear Administrator McLerran,

| want to thank you for taking the time to meet with Tribal leadership September 20th and for
your pledge to stand with us on updating the state fish consumption rate. It was very
heartening to hear those words from you and the Squaxin Island Tribe very much wants to find
an effective way for us to work together. Your strong statement that the existing science is the
best in the country is one that needs frequent, vocal repetition and is one key to our continued
partnership.

| am concerned, though, about the proposal to meet with the Department of Ecology yet again.
Squaxin Island has decided not to sit at the Key Delegates Table of the Fish Consumption Rate
Policy Forum. While |, or my designee, was invited to participate in an August 15, 2012 letter
from Director Sturdevant, we have determined that it is an ineffective and inefficient use of our
time and resources.

As you acknowledged, there is no point in further debating the science, but | fear that will be
one of the central topics of the forum. The current administration has also made it clear there
is no room for negotiation of the process. They are not willing to move faster, nor advocate for
a specific, numeric fish consumption rate. Their current positions are a breach of their
commitments to the Tribes from several years back. It leads me to the conclusion that there
will be no meaningful discussion at the policy forum.

Given the late date in the current state administration, no available action related to water
quality standards rulemaking will provide any level of certainty that a more accurate fish
consumption rate will be adopted in the near future. The opportunity has been lost because of
the lengthy delay caused by the endless internal debates at Ecology on the quality of the
science and how best to proceed.

The best way to ensure progress is to figure out a way to force the current administration to
update the fish consumption rate in the sediment management standards. They are on track
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for adoption in the near future. Getting them right has the potential to provide more certainty
for future water quality standards than working directly on water quality standards for the
remainder of the year and under the current administration. The biggest issue is the
administration’s decision to propose only a narrative standard for the fish consumption rate—it
is @ huge step backwards. It is important that we have a strategy to rectify this immense policy
deficiency.

The Squaxin Island Tribe understands and respects the ideas you presented to the Tribes on
September 20". However, at least initially, we prefer and request to meet directly with only
EPA, instead of three way meetings. We feel the need to work with our federal trustee to
develop a strategy for a path forward before we ever consider sitting down with Ecology again.
In the absence of a formal approach to this problem, the Tribe will be forced to develop its own
strategy which may be more antagonistic to any near term resolution.

Our policy and technical staff stand ready to meet at your and your staff's convenience. Our
contacts are Andy Whitener, natural resources director (awhitener@squaxin.us, 360-432-3809),
Jeff Dickison, assistant natural resources director (360-432-3815, jdickison@squaxin.us), or
John Konovsky, environmental program manager (360-432-3804, jkonovsky@squaxin.us).

Thank you for consideration of our request. | look forward to hearing from you.

Sincerely,

Chairm
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The Honorable Chairman David Lopeman
Squaxin Island Tribe

10 S.E. Squaxin Lane

Shelton, Washington 98584

Dear Chairman Lopeman:

Thank you for your follow-up letter dated September 30, 2012, which expresses your concerns about
meeting with the Washington Department of Ecology and participating in their rulemaking process for a
revised fish consumption rate.

As we discussed during the meeting on September 20, | fully understand your frustration with the length
of time it has taken for Ecology to adopt a protective FCR to derive human health criteria. However, 1
continue to think it is critical for the tribes to remain at the table during Ecology’s rulemaking process to
ensure your voices and viewpoints are heard. Collectively, the tribes are able to provide an important
message that would be lacking if the tribes choose not to participate in Ecology’s policy forum
meetings. | realize participating in this forum is difficult, which is why I have set up a meeting with the
tribes, Ecology, and the U.S. Environmental Protection Agency on November 15 to discuss a path
forward. I understand your desire to meet one-on-one with the EPA and we are always open to such a
request, but I’m hopeful the meeting on November 15 can help restore communication and your
participation.

The EPA will continue to emphasize that scientifically sound regional and local fish consumption data
are currently available to support state and tribal water quality criteria development. In addition, the
adoption of human health criteria that reflect an appropriate FCR for Washington’s waters remains a
high priority for the EPA. We are committed to working with Ecology to adopt protective human health
criteria in a timely manner. At the same time, the tribes’ involvement is key to helping convey that
adopting an accurate and protective FCR is needed, not only for tribes, but for the protection of all
citizens of Washington.

We look forward to our continued work with you on this important issue. If you have further questions,
please contact Angela Chung, the EPA’s Water Quality Standards Unit Manager, at (206) 553-6511 or
Dan Opalski, our Director for the Office of Water and Watersheds, at (206) 553-1855.

—~

Regional Administrator

cc: Mr. Ted Sturdevant, Director,
Washington State Department of Ecology
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December 13, 2012
Office Of The Evagutive
Dennis McLerran, Regional Administrator
Environmental Protection Agency Region 10
1200 6th Avenue
Seattle, WA 98101

Dear Administrator McLerran,

| want to thank you for your letter of October 30th and your response to our inquiries about
how best to proceed to update the fish consumption rate in the State of Washington.

The Squaxin Island Tribe remains concerned about the direction of the state rulemaking

- processes. The track record to date does not bode well for timely advance of the»issues.' We
now consider the proposals for the Tribe and EPA to work with the State to revise the fish
consumption standard to be unworkable.

We are also dismayed at EPA’s unwillingness to meet with representatives of the Squaxin Island
Tribe on a government-to-government basis. We consider this approach to be fundamental to
any additional work we may agree to on this subject. Again, | respectfully request that such a
meeting be organized. We do not believe an intertribal meeting with EPA and Ecology is an
acceptable substitute.

With a new state administration coming into office and the state legislature poised to further
delay and confuse the processes, Squaxin Island wants to better define an alternative approach.
Such an approach must be one where EPA takes a stronger leadership role in fulfilment of its
trust responsibilities to the Tribes. We doubt this can be accomplished by a continued reliance
on the Washington Department of Ecology.

We do not fully understand the statement you made at the November 15th meeting—that if
EPA has to set the standard, no one would like it. We at Squaxin come from the viewpoint that
whatever EPA does, it would likely be better than what state government will do, which is
nothing. Still, it would be useful to hear a better explanation of what your statement implies.

SQUAXIN ISLAND TRIBE / 10 S.E. Squaxin Lane / Shelton, WA 98584 / Phone (360) 426-9781
Fax (360) 426-6577 www.squaxinisland.org







Oregon, with EPA’s approval, has set the stage with adoption of a fish consumption rate of 175
grams/day. Let’s find a way for the federal government to extend that standard to Washington.
While still not representative of what our Tribal members eat, it is a vast improvement over the
absurd current standard of 6.5 grams/day.

Tribal Council members would welcome and hereby request consultation with you directly on
EPA trust responsibilities and our treaty rights. Perhaps there are ways that Squaxin Island can
assist to make the path for EPA intervention more accessible.

Thank you for taking the time to consider our concerns, and | look forward to hearing from you
or your staff to schedule a consultation in early January.

Sincerely,

e oo
David Lopeman
Chairman
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The Honorable David Lopeman
Chairman, Squaxin Island Tribe
10 SE Squaxin Lane

Shelton, Washington 98584

Dear Chairman Lopeman:

Thank you for your follow-up letter dated December 13, 2012, which expresses your continued
frustration with the Washington Department of Ecology’s rulemaking process to revise its human health
toxics water quality criteria by updating the default fish consumption rate. Your letter also requests
government-to-government consultation with the U.S. Environmental Protection Agency to further
discuss the EPA’s role in developing Washington water quality toxics criteria that are protective of tribal
fish and shellfish consumers.

As we discussed during the meeting on November 15, the EPA is committed to seeing the adoption of
human health water quality criteria that reflect an appropriate FCR for Washington’s waters. I recognize
that the meeting with other tribes and Ecology was not a substitute for government-to-government
consultation and apologize if you received the impression that the EPA was unwilling to consult with the
Tribe. My intent was to encourage your participation in the joint tribal meeting with Ecology since many
of the tribes have expressed similar concerns with Ecology’s rulemaking process.

My staff will be contacting your office to schedule a government-to-government consultation meeting
on this matter. I have asked Dan Opalski, the EPA’s Director for the Office of Water and Watersheds, to
represent me at this meeting. To clarify, my understanding is that the Tribe is requesting consultation on
the EPA’s decision to not initiate at this time a federal rulemaking that could update Ecology’s default
fish consumption rate and revise the associated human health water quality criteria as a federal action. If
you have further questions or clarifications on the meeting purpose, please contact Angela Chung, the
EPA’s Water Quality Standards Unit Manager at (206) 553-6511. We look forward to continuing the
dialogue on this important issue.

Sincerely,

Dennis J. McLerran
Regional Administrator

cc: Mr. Ted Sturdevant, Director
Washington State Department of Ecology










